January 11, 2010
Governor Deval Patrick
State House
Room 360
Boston, MA 2133
Dear Governor Patrick:

At a time when Massachusetts faces a projected $600 million budget shortfall and communities are forced to increase property taxes while slashing the budgets of our police and fire departments, hundreds of millions of dollars per year in sales tax revenue go uncollected. 

The law is clear that out-of-state online retailers that have nexus in our state through countless in-state online affiliates are required by law to collect and remit sales tax for purchases made by Massachusetts residents. Yet they do not. And, rather than enforce the law, our state's taxing authorities allow these out-of-state retailers to get away with this egregious tax dodge, at the direct expense of in-state businesses and communities. This tax money could go a long way toward helping you addressing the state's budgetary challenges. 

On behalf our many member bookstores in Massachusetts, the American Booksellers Association asks that you take immediate steps to close the sales tax loophole by directing the state taxing authorizes to enforce existing state law and to require out-of-state online retailers with nexus in Massachusetts to collect and remit sales tax. 

Passing an e-fairness provision that would clarify and more equitably enforce existing sales tax laws would recoup the approximately $114.3 million that the state is losing to out-of-state retailers that cite tax law loopholes to break Massachusetts law. Such a step would be a needed clarification of existing law, not the implementation of a new tax. New York, North Carolina, and Rhode Island have all passed e-fairness laws, and the New York law has withstood a legal challenge in the state's Supreme Court. 

The Nelson A. Rockefeller Institute of Government's October 2009 edition of the State Revenue Report noted that, for the second quarter 2009, sales tax revenue in all states declined by 9.5 percent. Meanwhile, as traditional retail sales remained flat or declined this past holiday shopping season, online sales appeared immune to the recession. According to the National Retail Federation, Internet sales increased by about 14 percent on the Monday after Thanksgiving and, according to ComScore, 5 percent for the holiday shopping season, and show exponential growth each year.

Because many of the largest online retailers such as Amazon.com and Overstock.com do not collect and remit sales tax, this exodus by many shoppers to out-of-state companies has resulted in drastically reduced sales tax revenue. Moreover, since most shoppers are still unaware that they owe use tax for out-of-state purchases, the allure of tax-free shopping is driving more and more consumers to buy items out-of-state. The end result is a viscous cycle that will only worsen over the next few years.

The projected revenue decline for Massachusetts, if nothing is done to recoup sales tax lost to remote retailers, is, frankly, staggering. According to a University of Tennessee study, the total state and local sales and use tax revenue losses from e-commerce for Massachusetts will be $114.3 million in 2010, and by 2012, this number will grow to $145.7 million. According to the Center on Budget and Policy Priorities, the worst recession since the 1930s has caused the steepest decline in state tax receipts on record. Massachusetts, for one, has a projected mid-year (FY2010) budget gap of approximately $600 million, 2.1 percent of the FY 2010 general fund balance.

The Amazons of the world would tell you that online affiliates do not constitute nexus. However, federal law is clear: Any out of state retailer with a store, office, warehouse, or sales agent, has a physical presence in the state and is required to collect and remit sales tax. So what is an online affiliate exactly? Online affiliates provide online pitches to consumers in an effort to sell a remote retailer's products and, like any sales person, when the affiliate makes a sale, he or she earns a commission. By any definition, that is a sales agent. 

The results of sales tax inequity can be seen in the many empty storefronts throughout Massachusetts. A downturn on Main Street creates a ripple effect seen throughout Massachusetts's economy, resulting in higher property taxes and budget cuts for police and fire departments. So it's important to understand that when out-of-state retailers with affiliates in our state shirk their responsibility to collect and remit sales tax, it doesn't just affect a few small businesses here or there, it hurts the state's entire economy. 

For the good of in-state businesses -- and all of the residents of Massachusetts -- I sincerely hope that you will take a stand for equity and will direct our state taxing authorizes to enforce existing state law and require out-of-state online retailers with nexus in Massachusetts to collect and remit sales tax.

Thank you for your consideration.

Sincerely,
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Oren Teicher, CEO

American Booksellers Association

cc: 
Navjeet Bal, Commissioner
     
Massachusetts Department of Revenue
